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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO, )
) NO. 44409
Plaintiff-Respondent, )
) BONNER COUNTY NO. CR 2015-3422
v. )
)




STATEMENT OF THE CASE
Nature of the Case
Ms. Fry appeals from the district court’s order denying her Idaho Criminal Rule 35(b)
motion for a reduction of sentence.  Mindful that Ms. Fry did not present any new or additional
information with that motion, the district court abused its discretion when it denied her Rule 35
motion.
Statement of Facts and Course of Proceedings
A jury convicted Ms. Fry of possessing methamphetamine, I.C. § 37-2732(c)(1), and
possessing drug paraphernalia, I.C. § 37 2734A.  (R., pp.81–82.)  The district court sentenced her
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to a unified term of two years, with one year fixed, and retained jurisdiction.1  (R., pp.86–88
(original judgment of conviction, filed May 2, 2016); pp.91–93 (amended judgment of
conviction “nunc pro tunc,” filed May 16, 2016).)  Ms. Fry then filed a timely Rule 35 motion
requesting that the court consider local jail time instead of retained jurisdiction.  (Aug., p.1.)  She
did not include any new or additional information with that motion (Aug., p.1), and the district
court denied the motion without a hearing on June 1, 2016 (R., pp.97–99).
Ms. Fry filed a notice of appeal on June 30, 2016.  (R., pp.101-02.)  Her notice of appeal
was timely only from the amended judgment of conviction (which, unlike the original judgment
of conviction, included a $100 restitution award for drug lab costs), and the district court’s order
denying her Rule 35 motion. See State v. Payan, 128 Idaho 866, 867 (Ct. App. 1996).  On
appeal,  she challenges only the district  court’s denial  of her Rule 35 motion, not the restitution
award.
ISSUE
Did the district court abuse its discretion when denied Ms. Fry’s Rule 35 motion?
ARGUMENT
The District Court Abused Its Discretion When Denied Ms. Fry’s Rule 35 Motion
The court may reduce an otherwise lawful sentence “if the sentence originally imposed
was unduly severe.” State v. Trent, 125 Idaho 251, 253 (Ct. App. 1994); I.C.R. 35.  Even if the
sentence was not excessive when pronounced, a defendant can prevail on a Rule 35 motion if the
sentence is excessive in view of new or additional information presented with the motion for
1 Ms. Fry had a jurisdictional review hearing on December 20, 2016. See Idaho Supreme Court
Data Repository.  Although it appears that the district court has not filed an order on that hearing,
the Idaho Department of Correction’s Offender Search shows that Ms. Fry was released from
custody on December 21, 2016.
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reduction.   Id. Further,  “[a]n  appeal  from the  denial  of  a  Rule  35  motion  cannot  be  used  as  a
vehicle to review the underlying sentence absent the presentation of new information.” State v.
Huffman, 144 Idaho 201, 203 (2007)
 “The criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable.” Id.   This  Court  will
conduct an independent review of the record, taking into account “the nature of the offense, the
character of the offender, and the protection of the public interest.” State v. Miller, 151 Idaho
828, 834 (2011).  The Court reviews the district court’s sentencing decision for an abuse of
discretion, which occurs if the district court imposed a sentence that is unreasonable “under any
reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460 (2002); State v. Toohill, 103
Idaho 565, 568 (Ct. App. 1982).  “A sentence is reasonable if it appears necessary to accomplish
the  primary  objective  of  protecting  society  and  to  achieve  any  or  all  of  the  related  goals  of
deterrence, rehabilitation, or retribution.” Miller, 151 Idaho at 834.
Mindful that she did not present any new or additional information with her Rule 35
motion, Huffman,  144 Idaho at  203, Aug.,  p.1,  Ms. Fry asserts that  the district  court  abused its
discretion by denying her Rule 35 motion.
CONCLUSION
Ms. Fry respectfully requests that this Court reduce her sentence as it deems appropriate.
DATED this 12th day of January, 2017.
_______/S/__________________
MAYA P. WALDRON
Deputy State Appellate Public Defender
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